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UNITED STATESCOURT OF APPEALSFOR THE NINTH CIRCUIT
95 Seventh Street
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August 7, 2003
Notice and Opportunity fer Comment on
Proposed Amendments to the Circuit Rules
Comments are invited on the following proposed anendmentsto:
No | Circuit Rule | Title Description
1. |CR.22-1 Certificate of Appedability The proposed amendments makeit clear that
(“COA’); Capital and Noncapita | the Court will not grant relief on an uncertified
Cases, and dam without affording the respondent an
opportunity to file a response.  The
Advisory Cmte. Noteto C.R. amendments dso try to clarify how aCOA is
22-1 processed through the court.
2. | C.R.27-7 Delegation of Authority to Act on | The proposed amendments are designed to
Motions, and conform with recent amendments to FRAP
27(b) that require a specific motion for
Advisory Cmte. Noteto C.R. reconsderation of a procedural order.
27-7 Changes to the Advisory Committee Notes
are dso required to conform to these
proposed amendments.
3. | C.R.27-10 | Moationsfor Recondderation; and | The proposed amendments are designed to
have dl rules deding with motions to
Advisory Cmte Noteto C.R. 27- | reconsder under one rule Smilar
10 amendmentsto the Advisory CommitteeNote
are aso included.
4. | CR.41-2 Timing of Mandate This new rule clarifies when the mandate
Issues in cases digposed of by a motions
pand.

New or amended language isin bold. Comments should be submitted to Cathy A. Cetterson,
Clerk of Court/Circuit Court Executive, no later than September 19, 2003. Thefull text of the proposed
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amendmentsfalows

CIRCUIT RULE 22-1

CERTIFICATE OF APPEALABILITY=
——————————————— CAPITAL-AND-NONCAPTAL-CASES (COA)

by Petltlonersappeallngthedlstrlct court’s
Judgment in elther a28U.S.C. 882254 and 2255 proceedlng should follow the procedures st
forth in Federal Rules of Appélate Procedure 4 and 22(b). A mation for a certificate of
gopedahility (“COA™) must firg be conddered by the didrict court.  If the didrict court grantsa
ceritficate of-gppegtebtiity COA, the court # shdl datewhich issue(s) or issues satidy the Sandard set
forthin 28 U.S.C. § 22530)(2). The€ court of A appedswill not act on areguest-for-a-certificaieof
gppegtebttity mation for a COA if the didtrict court has not firdt ruled fir & erthereguest.

(b) Digrict Court Records. If thedidrict court denies a eertificate of-gppedtebiity-th-asectionin
full in a 8 2254 proceeding, the didtrict court clerk shall forward the entire record to the court of appedls.

If the didrict court denies a eertificate of-gppedtabitity-trarseetion COA in full in a 8 2255 proceeding,
the digtrict court derk shdll forward that portion of the record beginning with thefiling of the seetien 8
2255 mation.

(c) DentaHnulByBisriet-Court-MotionByPetitioner—Partial Grant By Didrict

Coaurt. If thedigrict court dentesa-certificate of-gppedtabitity grantsa COA asto dl issues, a briefing
schedule will be established by the court at case opening and petitioner shall brief only those

|ssuescert|f|ed or otherW|seproceed according to sectlon (e) below ﬁ&lﬂﬂ%ﬁ"ﬂj’—wfhlﬁ—thﬂﬁfy-

(d)PaLtral—Be%raFBv—Bi&Het—eeurt—hﬁﬁHﬁﬁ-BHDmﬂeﬁa Denial in Full By Dlstrlct
Court Ifthedlstrlci court denlesa' ' v

eeritfication COA asto aII ISsues, petltloner may flleamotlon for aCOAIn thecourt of appeals
within thirty-five (35) days of thedigrict court’sentry of itsorder (1) denyinga COA in full, or,
(2) denying a timdy filed pogt-judgment mation, whichever islater. If petitioner doesnot filea
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COA mation with the court of appedls after the digrict court deniesa COA mation in full, the
court of appealswill deem the notice of appeal to congitute a mation for a COA. If the court
appomtscounsel to repre&nt petltloner counsel WI|| beglven addltlonal timeto fllearenaNed

If petitioner filesamotion for a COA with the court of appeals, respondent may, and in
capital caseswith no pending execution date shall, file a response to the motion for a COA within
thirty-five (35) daysfrom service of the COA motion. In capital caseswherean execution dateis
scheduled and no stay isin place, respondent shall file a response as soon as practicable after
the date petitioner’smotion isserved or, if no motion isfiled, as soon as practicable after the
digrict court’sentry of itsorder denyinga COA.

If, after thedigrict court hasdenied a COA in full, the motions pand also deniesa COA
in full, petitioner, pursuant to Circuit Rule 27-10, may filea motion for recongderation.

When amations pand grantsa COA in part and deniesa COA in part, a briefing
schedule will be established and no mation for reconsder ation will be entertained. Petitioner
shall brief only thoseissues certified otherwise proceed accor ding to section (€), below.

(e) Briefing Uncertified Issues: Petitionersshall brief only issues certified by the
digrict court or the court of appeals. Alternatively, if a petitioner concludes, during the cour se of
preparing the opening brief, that an uncertified issue should be discussed in the brief, the
petitioner shall firs brief all certified issuesunder the heading “ Certified |ssues’ and then, in
the same brief, shall discussany uncertified issues under the heading, “ Uncertified | ssues.”
Uncertified issuesraised and designated in thismanner will be construed asa mation to expand
the COA and will be addressed by the merits pane to such extent asit deemsappropriate.
Except, in the extraordinary case, the court will not extend the length of the brief to
accommodate uncertified issues.

(f) Responseto Uncertified |ssues: Respondent may, but need not, addressany
uncertified issuesin itsresponsve brief. The court will afford respondent an opportunity to
respond beforerdief isgranted on any previoudy uncertified issue.

CrossReference: Fed. R. App. P. 27; Cir. R. 27-1; Fed. R. App. P. 32(a)(5)(6)(7).
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ADVISORY COMMITTEE NOTE TO CIRCUIT RULE 22-1

The court strongly encourages petitioner to brief only certified issues. However, if
petitioner concludesthat an uncertified issue should be discussed in the opening brief,
petitioner shall first discuss certified issues under the heading, “ Certified | ssues’ and
then, in the same brief, shall discuss uncertified issues under the heading, “ Uncertified
Issues.” Thecourt may decline to address uncertified issuesif they are not raised and

deagnated as requwed by thisRule. Me&eﬁs—feﬁb%eade%eeﬁrﬂeaﬂeﬁ—er—bedeerded-by

CIRCUIT RULE 27-7

DELEGATION OF AUTHORITY TO ACT ON MOTIONS

The Court may delegate totheClerk or desgnated deputy derks staff attorneys, appellate
commissonersor drcuit mediatorsauthority to decide motionsfiled with thecourt. Orders
issued pursuant to this section are subject to reconsder ation pursuant to Circuit Rule 27-10.

CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 27-7
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(a) Procedural Motions. Most non-dispositive procedural motionsin appeals or

other proceedingsthat have not yet been calendared are acted on by court staff under the
supervision of the clerk, the appellate commissioner, or the chief circuit mediator. Court
staff may act on procedural motions whether opposed or unopposed, but if thereisany
guestion under the guidelines asto what action should be taken on the motion, it is
referred to the appellate commissioner or the chief circuit mediator. Through its General
Orders, the court has delegated authority to act on specific motions and to take other
actionson itsbehalf. See, in particular, General Orders, Appendix A, (which are
available on the court’ s website).
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CIRCUIT RULE 2/-10

MOTIONS FOR RECONSIDERATION

(@ Filing for Reconsderation

Unlessthe timeis shortened or enlarged by order of this court, amoation for darification; or
reconsderatlorreFrdaamgLOf ancourt order must beflled Wlthln fourteen (14) daysof the date of
theorder ' o : - o

A party seeking rdlief under thisrule shdl sate with particularity the points of law or fact which, in
the opinion of the movant, the court has overlooked or misunderstood. Changesin legd or factud
drcumgtances which may erttitle the movart to rdief dso shdl be sated with particularity.

(b) Court Processing

A timey mation for darification or reconsgderation of an order issued by a motions pand
shall bedecided by that pand. If the case subsequently has been assigned to a merits pand, the
motions pand shall contact the merits pand before disposng the mation. A party may file only
onemotion for darification or recondgderation of a pand order. No answer to such a motion will
befiled unlessrequested by the court, but ordinarily the court will not grant such a motion
without requesting an answer. Thisrule appliesto any motion seeking review of a motions pand
order, ether by the pand or en banc, and super sedesthetimelimits s&t forth in Fed. R. App. P.
40(a)(1) with respect to such mations,
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A moation to recondgder an order issued pursuant to Circuit Rule 27-7 by a deputy derk,
daff attorney, circuit mediator, or appellate commissoner isinitially directed to theindividual
whoissued theorder. If that individual isdisndined to grant the requested rdief, the motion for
recondderation shall be processed asfollows:

(1) iftheorder wasissued by a deputy clerk or saff attorney, the motion isreferred
to an appelate commissoner;

(2  iftheorder wasissued by a circuit mediator, the motion isreferred to the chief
arcuit mediator;

(3) iftheorder wasissued by an appdlate commissioner or the chief circuit mediator,
themation isreferred to a motions pand.

CIRCUIT ADVISORY COMMITTEE NOTE TO RULE 27-10

Motions for clarification, reconsideration or rehearing of ordersentered by a
motions panel are not favored by the Court and should be utilized only where counsel
believes that the Court has overlooked or misunderstood a point of law or fact, or where
thereisachangeinlegal or factual circumstances after the order which would entitle the
movant to relief.

P-R-O-P-O-SE-D
CIRCUIT RULE 41-2
TIMING OF MANDATE

In cases digposed of by an order of amotions pand, a mandate will issue seven (7)
calendar daysafter thetimeto fileamotion for reconsgderation or rehearing expires pursuant to
Ninth Circuit Rule 27-10, or seven (7) calendar days after entry of an order denying atimey
motion for such rdief, whichever islater.

Cross Reference: 9th Cir. R. 27-10; Fed. R. App. P. 35(c); 40(a)(1)
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